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THE COURT ORDERS THAT:
1.

The application is dismissed.

2.

The applicants pay the respondents’ costs, as agreed or taxed.

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011.

REASONS FOR JUDGMENT
ROBERTSON J:
Introduction
1

This application for judicial review, brought under the Administrative Decisions (Judicial
Review) Act 1977 (Cth), is of a decision to report to the Minister in accordance with s 269ZDA
of the Customs Act 1901 (Cth). By that section, the Commissioner of the Anti-Dumping
Commission (the Commissioner) must, after conducting a review of anti-dumping measures,
give the Minister a report making certain recommendations.

2

Earlier, the first applicant, (Steelforce Trading) had lodged with the Commissioner an
application, under s 269ZA, to review anti-dumping measures imposed on steel hollow
structural sections (HSS) on the basis that one or more of the variable factors relevant to the
taking of the measures had changed. The variable factors said to have changed were the normal
value, export price and the level of countervailable subsidy.

3

That application had resulted in report No. 285 entitled “Review of Anti-Dumping Measures Hollow Structural Sections Exported from the People’s Republic of China by Dalian Steelforce
High-Tech Co Ltd” (the Report). The Report was dated 29 February 2016. The review period
was 1 January 2014 to 31 December 2014.

4

The second applicant, (Dalian Steelforce) is the supplier to Steelforce Trading. Thus, Dalian
Steelforce produces HSS in the People’s Republic of China (the PRC) and exports those goods
to Australia. Steelforce Trading is an importer into Australia of HSS exported from the PRC
by Dalian Steelforce.

5

The Commissioner said at para 1.3 of the Report that he was satisfied that the variable factors
relevant to the taking of the anti-dumping measures in relation to Dalian Steelforce had
changed. The Report stated at paragraph 1.4 that the Commissioner recommended to the
Parliamentary Secretary to the Minister for Industry, Innovation and Science (the first
respondent) (the Parliamentary Secretary) that the dumping duty notice, relevant to Dalian
Steelforce, be modified on the basis that the variable factors relating to normal value, export
price and the non-injurious price had changed. In summary, the Commissioner stated at
paragraph 1.4 that he recommended that the dumping duty remain a combination of fixed and
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equal to 17.3% of the export price.
The grounds of the amended application for judicial review
6

The applicants rely on a number of the grounds set out in s 5 of the Administrative Decisions
(Judicial Review) Act 1977 (Cth).

7

Grounds 1 and 2 of the application allege a breach of the rules of natural justice and of
procedures required by law to be observed and those grounds have the same factual foundation.
Put differently, the reasons particularised in relation to ground 1 found the allegation that the
Commissioner failed to follow the procedures set out in ss 269ZC(7)(e)-(g), 269ZD,
269ZDA(3) and (4) of the Customs Act.

8

Ground 3 alleges that there was no evidence upon which the Commissioner could have based
his finding in the Report that profit should be calculated on domestic sales of non-prime HSS
only.

9

Ground 4 alleges an error of law in the calculation of profit based upon select categories of
domestic sales of HSS.

10

Ground 5 alleges that the Commissioner erred in law in relation to the actual amount of Dalian
Steelforce’s profit. It is claimed that there was an error in the manner in which the
Commissioner worked out the actual amount of profit realised.

11

Ground 6 alleges that the Commissioner, in using a benchmark price to determine Dalian
Steelforce’s costs of production or manufacture, made errors of law: first, in using production
information from steel mills outside the PRC and, secondly, misapplying s 43(2) of the
Customs (International Obligations) Regulation 2015 (Cth) (the Regulation).

12

Ground 7 alleges that the Commissioner’s uplift calculation was unreasonable and involved an
error of law: first, because it resulted in Dalian Steelforce’s hot-rolled coil (HRC) costs being
higher than the competitive market price (HSS is made using HRC) and, secondly, as the uplift
resulted in Dalian Steelforce’s costs being determined by the Commissioner as higher than the
costs of production or manufacture as determined in the benchmark.
The relief claimed

13

In the amended originating application the applicants sought orders quashing the Report and
the recommendations of the Commissioner in the Report; an order prohibiting the
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Parliamentary Secretary from making a declaration under s 269ZDB of the Customs Act in
respect of the HSS produced and exported by Dalian Steelforce and imported by Steelforce
Trading; and costs.
Chronology
14

The background events go back to September 2011 and June 2012 when the Chief Executive
Officer of Customs and Border Protection conducted an investigation into alleged dumping
and subsidisation of HSS by a number of companies, including Dalian Steelforce, and produced
report No. 177 dated 7 June 2012. In July 2012 the Minister for Home Affairs accepted the
recommendations in that report and published a dumping duty notice and a countervailing duty
notice. A dumping duty of 13.4% and a countervailing duty of 11.1% were applicable to exports
of HSS by Dalian Steelforce.

15

On application by the present applicants for judicial review, filed on 31 July 2012, on
27 November 2015 (after the publication of reasons on 21 August 2015) the Court made orders
setting aside the decision to publish the dumping duty and countervailing notices: Dalian
Steelforce Hi-Tech Co Ltd v Minister for Home Affairs (No 2) [2015] FCA 1332 (Nicholas J).
The relevant orders were as follows:

16

1.

In so far as it applies to the First Applicant, the decision of the First Respondent
made on 26 April 2013 pursuant to s 269ZZM(1) of the Customs Act 1901
(Cth) be set aside.

2.

The matter be remitted to the First Respondent for consideration under
s 269ZZM of the Customs Act 1901 (Cth) and in accordance with the following
directions:
(a)

the Minister’s consideration of the matter take place in accordance
with the Court’s reasons for judgment published on 21 August 2015
and 27 November 2015; and

(b)

the Minister’s consideration of the matter under s 269ZZM take place
in accordance with the provisions of the Customs Act 1901 (Cth) as
they stood at 26 April 2013.

On 9 April 2015, the Commissioner decided not to reject Steelforce Trading’s application
under s 269ZA for a review of trade measures applied to HSS exported by Dalian Steelforce.
This was Investigation No. 285. As I have said, the review period was 1 January 2014 to 31
December 2014.
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The Commissioner published a Statement of Essential Facts (SEF) No 285 on 28 July 2015.
The Commissioner’s then proposed recommendations were that the countervailing duty be 0%
and that the dumping margin was negligible (less than 2%).

18

On 17 August 2015, Australian Tube Mills (ATM) made a submission in response to the SEF,
which I consider more fully below at [68].

19

On 20 August 2015, Dalian Steelforce responded to ATM’s submission, which I consider more
fully below at [69].

20

On 19 February 2016, Steelforce Trading was advised by email by the Commissioner that the
dumping margin had been recalculated for the final report to be 17.3%.

21

On 23 February 2016, Steelforce Trading met with officers of the Commissioner to discuss the
calculation of the dumping margin and, the next day, sent an email to the Commissioner
confirming what was discussed at the meeting.

22

On 29 February 2016, the Commissioner provided the Report to the Parliamentary Secretary
which recommended an interim dumping duty of 17.3%.

23

On 16 March 2016, Steelforce Trading and Dalian Steelforce commenced the present
proceedings for judicial review.
The evidence

24

Apart from a bundle of documents tendered by each side, the applicants read some affidavit
evidence.

25

The applicants tendered parts of an affidavit of Mr Rodney Roy Corkhill sworn 16 March 2016.
Mr Corkhill was the Company Secretary of Steelforce Trading and the Chief Executive Officer
of Steelforce Australia Pty Limited. The paragraphs that were read and admitted were [16][21], [23]-[24] and [39]-[44]. I rejected paragraph [22] as inadmissible.

26

In those paragraphs Mr Corkhill deposed as follows. He said that on 18 February 2016 he had
a telephone conversation with the Commissioner who said words to the effect that he wanted
to be “open and transparent” about the review and “not blind side” the applicants. The
Commissioner explained that in preparing the Report, the dumping duty had been recalculated
and the Commission had come to a different figure than reported in the corrected SEF. He said
words to the effect that that figure was “way away” from “your numbers”. Mr Corkhill said
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applicants’, it was clear from the conversation that the dumping duty rate was now much higher
than it had been before.
27

In a telephone conversation on 19 February 2016 with an officer of the Commission about the
dumping duty calculations, that officer said words to the effect that the Commissioner had
calculated the dumping duty to be around 18%. Mr Corkhill said words to the effect of “can I
make submissions on this calculation?” To which the officer responded with words to the effect
of “No, the process is effectively over”.

28

On the same day, the trade advisor to Steelforce Trading received an email from the
Commissioner enclosing the calculations for the report which were to be provided to the
Parliamentary Secretary. The dumping margin was calculated at 12.7%. A further email
followed on the same day from the Commissioner advising that the calculation of 12.7% should
be disregarded as there was an error. Further calculations were provided which showed the
dumping margin to be calculated at 17.3%.

29

On 23 February 2016, Mr Corkhill deposed that, he attended a meeting at the offices of
Steelforce Trading in Brisbane with officers of Steelforce Australia Pty Ltd and two officers of
the Commission, those officers being Mr Justin Wickes and Mr Joe Crowley. At the meeting
the parties discussed the method used by the Commissioner to determine profit; the
replacement of coil costs used in the calculation; and the choice of benchmark price used in the
calculations.

30

On the next day, 24 February 2016, Mr Corkhill sent an email to the Commissioner confirming
what was discussed at the meeting on 23 February 2016. That email was in the following terms,
omitting formal parts:
… After reviewing the calculations over the weekend, we identified three key
areas for discussion that covered the major disconnect between our dumping
duty calculations and the Commission’s. I have provided below a summary of
the key talking points around these topics, from our meeting, which have been
reviewed and confirmed by Justin earlier today as an accurate summary of
discussions.
1. Calculation of profit - we explained that all domestic sales are considered
and treated as 'downgrade' or 'non-prime' products, as they all relate to like
goods which have non-complying characteristics such as aesthetic appearance
or non-conforming mechanical or chemical properties. We agree with the
Commission that these are all sales not in the ordinary course of trade. We
also agree that these sales may be considered to be the same general category
of goods. We further agree with the view outlined by the Commission in
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using these downgrade products. However, we now understand that the
Commission has reversed its position on this issue. We believe that the
calculation of profit is flawed as it incorrectly compares the selling prices of
downgrade products, which have been produced and stockpiled over many
months and years, with contemporary costs that do not relate to those
particular goods. As the evidence provided to the Commission shows,
approximately 75% of all domestic sales would have been produced in the
previous year. And for the remaining sales, there is a strong likelihood that
the sales were produced in an earlier quarter to the month in which it was
sold. This is evidenced from the submitted mill certificates. Hence the
calculated profit is not accurate as it does not reasonably compare the
selling price with the relevant costs. We also agree with OneSteel that the
profit should be calculated having regard to all relevant information. In our
view, we consider that the weighted average profit achieved by cooperating
exporters in the original investigation and the basis of the original normal
value, remains relevant and reasonable.
2. Replacement of coil costs - we explained that the method used to substitute
Dalian Steelforce’s coil costs results in the adjusted costs being substantially
greater than th,e determined benchmark. This does not seem reasonable or the
preferred approach being adopted by the Commission in other investigations
or reviews. We explained that we agreed with OneSteel that the benchmark
price determined by the Commission should be substituted so that the
replaced coil costs reflected the benchmark price. The Commission
commented that in applying the benchmark price, an adjustment would be
required for the yield associated with conversion of coil to HSS. We agreed
and identified the relevant yield for the review period in the Commission’s
calculations.
3. Use of MEPS for benchmarking purposes - we explained that there was
general confusion by the inconsistency in the Commission’s use of MEPS in
this review, when it has not been considered relevant for benchmarking
purposes in other steel investigations. We also queried the willingness to
change the benchmarking source given the lack of proper reasoning by
OneSteel, and the clear preference by the Australian market for relying on
SBB published data.
After providing explanations to Justin and Joe on the points above, it became
apparent very quickly that the gap between our calculation results and the
Commission’s is due primarily to a gap in the Commission’s understanding of
the Steelforce business operations. After having the opportunity to provide
further explanation, we believe that we are now in agreement on the key issues
above.
As such, we believe that we have a legitimate case for adjusting the Commission’s
calculations to more accurately reflect a lower interim dumping duty rate
applicable to Steelforce. I would be grateful if you would consider these
discussions prior to finalising your report to the Parliamentary Secretary.
31

Mr Corkhill’s evidence was not challenged and I accept it.

32

The applicants also read a further affidavit of Mr Corkhill sworn 20 June 2016. In that affidavit
Mr Corkhill deposed, in relation to the meeting on 23 February 2016, that during the meeting
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the applicants to make submissions on the calculations and the representatives of the
Commissioner did not indicate that anything in the meeting would be placed on the public
record. Mr Corkhill said that his understanding was that the only record of the meeting was his
email to the Commissioner on 24 February 2016 which summarised the issues discussed. He
said that a copy of the email did not appear on the public record. There was no note or indication
on the public record of the meeting having taken place or of anything that occurred or was said
at the meeting. This evidence was not challenged and I accept it.
33

Parts of an affidavit of Mr Alan Matthew Gerard affirmed 20 June 2016 were also sought to be
read, those paragraphs being 1, 2, 3, 9, 13, 14, 15, 19(c) and 19(d). I rejected those paragraphs
as they referred to matters of underlying fact which were not before the Commissioner or
communicated to the Anti-Dumping Commission and because senior counsel for the
respondents indicated that on the applicants’ procedural fairness ground he was not going to
make a submission that there was nothing that could have been said.
The submissions of the parties and consideration of those submissions
Grounds 1 and 2

34

The applicants submitted that there had been a breach of the rules of procedural fairness and of
the procedures required by law to be observed in connection with the making of a decision.

35

First, the applicants submitted that for the purposes of calculating the selling, general and
administrative costs of the normal value for s 269TAC(2)(c), the SEF stated that Dalian
Steelforce did not have any domestic sales of goods in the same general category as the goods
exported to Australia and, as a result, the Commissioner calculated selling, general and
administrative costs using “any other reasonable method” as referred to in s 44(3)(c) of the
Regulation but did not set out what that other method was. In the Report, the Commissioner
concluded that Dalian Steelforce’s domestic sales of goods were in the same general category
of goods as the goods exported to Australia. The Commissioner then proceeded to use Dalian
Steelforce’s export costs to calculate selling, general and administrative costs.

36

Secondly, the applicants submitted that in the SEF, consistently with the view the
Commissioner had expressed in relation to selling, general and administrative costs, the
Commissioner did not regard Dalian Steelforce’s domestic sales as being in the same general
category of goods for the purposes of determining profit. In the SEF the Commissioner did not
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The weighted average dumping margin was assessed as being negligible. In the Report, the
Commissioner assessed the profit component on the basis that Dalian Steelforce’s domestic
sales of non-prime and downgrade goods were in the same general category of goods as the
goods exported to Australia. The Commissioner recommended assessing profit using s 45(3)(a)
of the Regulation.
37

Thirdly, the applicants submitted that the Commissioner made the explicit finding on page 24
of the Report that he regarded “non-prime and downgrade products” as the same general
category of goods as the goods exported to Australia. In addition to changing his view from
that expressed in the SEF about whether the domestic sales were in the same general category
of goods in calculating profit under s 45(3)(a), it was submitted that the Commissioner went
further. The Commissioner had never before identified any relevant distinction between
categories of domestic HSS sales for the purposes of calculating a normal value: non-prime
and downgrade were treated as equivalent terms. Yet, without notice, the Commissioner
recommended a profit calculation based not on all domestic sales in the same general category
but on a subset of those sales. The Commissioner had selected from all domestic sales only a
subset of those products as the basis of his profit assessments. Specifically, the Commissioner
had included only sales of HSS identified as non-prime with finishes of “NOPC”,
“NOPC/Painted”, “Painted” and “Pregal” HSS, and excluded sales of HSS identified as
downgrade.

38

The applicants submitted they were denied the ability to comment on whether the domestic
sales of the product were in the same general category as their exports to Australia. In addition,
the applicants submitted they were not made aware that the Commissioner would base his
recommendation on a profit calculation based upon domestic sales in the PRC. No profit had
been proposed to be added in the SEF. The applicants submitted they were denied the
opportunity to make a submission on that method of profit assessment, or on the division of
the sales of the same general category of goods into subsets. The inability to make such a
submission resulted, the applicants submitted, in the Commissioner making errors in the profit
calculations which were the subject of other grounds of appeal.

39

The applicants submitted that the Commissioner had denied them procedural fairness and had
also failed to follow the procedures required by ss 269ZC(7)(e)-(g), 269ZD, 269ZDA(3) and
(4) but, in particular, s 269ZD(1), which required the Commissioner to place on the public
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to the Minister in relation to the review of anti-dumping measures (the SEF).
40

The respondents submitted that there had been no denial of procedural fairness in the sense of
any practical injustice to the applicants. As ground 2 was dependent on the success of ground
1 it failed for the same reasons.

41

The respondents characterised the applicants’ complaints as being that statements in the SEF
did not accord with the ultimate findings of the Report and the applicants had no opportunity
to be heard on the determination of the dumping margin of 17.3%.

42

The respondents submitted that the publication of an SEF was to be performed at a particular
time (within 110 days after the publication of the notice under s 269ZC). There was no basis
for inferring that the obligation continued so that a revised SEF must be published whenever
the Commissioner’s understanding of the facts changed. The SEF provided a formal
mechanism whereby interested parties were informed of the information before the
Commissioner and the findings proposed to be made. The principles of procedural fairness did
not require the Commissioner to give a further update on his proposed findings. Submissions
made in response to the SEF by interested parties were required to be placed on the “public
record” maintained by the Commissioner under s 269ZJ and this was done. By those means
parties were informed of, and were able to respond to, any arguments about matters discussed
in the SEF raised by other parties. The respondent referred to Thai Pineapple Canning Industry
Corp Ltd v Minister for Justice and Customs [2008] FCA 443; 104 ALD 481 and submitted
that there was no finding in that case that an amended SEF was required before the decisionmaker took a different approach in the final report – only that on the specific facts of that case
the opportunity to deal with “the critical issue or factor” on which the decision was to turn had
been denied.

43

The respondents submitted that those submissions were sufficient to dispose of grounds 1 and
2 as there was no basis to suggest that an SEF was not published in accordance with s 269ZD,
or that the submissions received in response to the SEF were not considered. The respondents
further submitted that each of the issues upon which the Commissioner’s position changed was
clearly brought to the attention of the applicants before the Report was finalised.

44

As to the first complaint, see [35] above, the respondents submitted that a third party, ATM,
raised the broader issue of selling, general and administrative costs in its submission of
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responded to this issue in a submission dated 20 August 2015. The respondents also referred
to the meeting between officers of the Commission and representatives of the applicants on 23
February 2016. The nature of Dalian Steelforce’s domestic sales and whether they included
sales in “the same general category of goods” was discussed at this meeting, albeit in
connection with the profit calculations. In any event, the respondents submitted, the change of
position in relation to domestic sales did not affect the approach to calculating selling, general
and administrative costs. The Report concluded that even though there were domestic sales in
the “same general category”, the nature of those sales meant that Dalian Steelforce’s export
sales remained the most appropriate basis for calculating selling, general and administrative
costs and, therefore, there was no change from the method used in the SEF.
45

As to the second complaint, see [36] above, the respondents submitted that in its submission of
17 August 2015 the same third party, ATM, directly took issue with the conclusion in the SEF
that there was no sufficient basis to calculate a profit and contended that Dalian Steelforce’s
domestic sales could be used for this purpose. The applicants responded in their submission of
20 August 2015. On 19 February 2016, an officer of the Commission sent revised calculations
to the applicants’ advisor. The revised calculations included a profit component based on some
of those sales under s 45(3)(a) of the Regulation. The respondents referred again to the meeting
on 23 February 2016, and submitted that the discussion included which of the applicants’
domestic sales comprised goods in the “same general category”.

46

As to the third complaint, see [37] above, the respondents submitted that this was really an
aspect of the second. The profit calculation which was sent to the applicants’ advisor on
19 February 2016 (and discussed at the meeting on 23 February 2016) used domestic sales of
“non-prime” products and excluded “downgrade”, which was also the position taken in the
Report.

47

In their written reply, the applicants submitted that the Commissioner failed to advise of a
“critical issue or factor” when he stated in the SEF that he did not regard the second applicant’s
domestic sales as being in the same general category as its export sales and then reversed that
conclusion in the Report by regarding the domestic sales as being in the same general category
and then subdividing them without notice of either to the second applicant. The amount to be
the profit was increased from zero in the SEF to 10.8% in the Report. It was submitted that
findings that the goods were in the “same general category” were clearly “critical factors”. The
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opportunity previously given to the Dalian Steelforce and, as a result, rendered prior
submissions largely irrelevant. The applicants submitted the Commissioner was obliged to
advise of any adverse conclusion not open on the known material: a person whose interests
were affected could not be left to guess. The applicants submitted that the period provided for
submissions on the SEF “in response to” it was not the time for anticipating changes to the
essential facts. This point was emphasised by the requirement for the SEF to be taken into
account when making recommendations to the Minister. If it were contemplated that facts
could change it would not make sense to require that the SEF be taken into account. The failure
to accord procedural fairness was not, and was never intended to be, rectified at the meeting
which took place on 23 February 2016. The meeting was never on the public record, it did not
comply with s 269ZJ(1), and s 269ZJ(4) prevented it being taken into account. A failure to
include the factual finding about whether the second applicant’s domestic sales were of goods
in the same general category denied the applicants procedural fairness and failed to follow the
procedures set out by law.
48

I turn to consider grounds 1 and 2. It is necessary to retrace, by reference to the steps required
by the Customs Act, the events of which the applicants complain. As was said by a unanimous
High Court in SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs
[2006] HCA 63; 228 CLR 152 at 160-161 [26], it has long been established that the statutory
framework within which a decision-maker exercises a statutory power is of critical importance
when considering what procedural fairness requires. Otherwise the argument proceeds at too
high a level of abstraction and may proceed upon assumptions that are ill founded. Their
Honours added that it was also clear that the particular content to be given to the requirement
to accord procedural fairness will depend upon the facts and circumstances of the particular
case.

49

By s 269ZC(4), where the Commissioner decides not to reject an application for review of antidumping measures, relevantly for these purposes the Commissioner must publish a notice on
the Commission’s website. Pursuant to s 269ZC(7), that notice must, amongst other things,
invite interested parties to lodge with the Commissioner, within 37 days after the date of
publication of the notice, submissions concerning the review. It must state that within 110 days
after the publication of the notice (or such longer period as the Minister allows) the
Commissioner will place on the public record a statement of the essential facts on which the
Commissioner proposes to base a recommendation concerning the measures under review and

- 12 inviting interested parties to lodge with the Commissioner, within 20 days of that statement
being placed on the public record, submissions in response to that statement. The expression
“interested party” is defined in s 269T(1) to include an applicant for review.
50

Section 269ZD provided:
269ZD Statement of essential facts in relation to review of anti-dumping
measures
(1) If the Commissioner publishes a notice under subsection 269ZC(4), (5) or (6)
in relation to the review of anti-dumping measures, he or she must, within 110
days after the publication of the notice or such longer period as the Minister
allows under section 269ZHI, place on the public record a statement of the
facts (the statement of essential facts) on which the Commissioner proposes
to base a recommendation to the Minister in relation to the review of those
measures.
(2) Subject to subsection (3), in formulating the statement of essential facts, the
Commissioner:
(a)

(b)
(3)

51

must have regard to:
(i)

the application or request; and

(ii)

any submissions relating generally to the review that
are received by the Commissioner within 37 days
after the publication of the notice under
subsection 269ZC(4), (5) or (6); and

(iii)

any other submission received by the Commissioner
relating generally to the review if, in the
Commissioner’s opinion, having regard to the
submission would not prevent the timely placement
of the statement of essential facts on the public record;
and

may have regard to any other matters that the Commissioner
considers relevant.

The Commissioner is not obliged to have regard to any submissions relating
generally to the review that are received by the Commissioner after the end of
the period referred to in subparagraph (2)(a)(ii) if to do so would, in the
Commissioner’s opinion, prevent the timely placement of the statement of
essential facts on the public record.

By s 269ZDA, where the Commissioner has conducted a review of anti-dumping measures
within 155 days after the date of publication of the notice, or such longer period as the Minister
allows, the Commissioner must give the Minister a report. The report must recommend that the
dumping duty notice or countervailing duty notice remain unaltered; or, that the notice be
revoked in its application to a particular exporter or to a particular kind of goods or revoked
generally; or, that the notice have effect in relation to a particular exporter or to exporters

- 13 generally, as if different variable factors had been ascertained. Relevant to the present
procedural question are the following provisions of s 269ZDA:
(3)

Subject to subsection (4), in deciding on the recommendations to be made to
the Minister in the report, the Commissioner:
(a)

(b)

52

must have regard to:
(i)

the application or request for review; and

(ia)

any application to extend the review that was not rejected; and

(ib)

any request to extend the review; and

(ii)

any submission relating generally to the review to which the
Commissioner has had regard for the purpose of formulating
the statement of essential facts in relation to the review; and

(iii)

that statement of essential facts; and

(iv)

any submission made in response to that statement that is
received by the Commissioner within 20 days after the placing
of that statement on the public record; and

may have regard to any other matters that the Commissioner
considers to be relevant to the review.

(4)

The Commissioner is not obliged to have regard to any submission made in
response to the statement of essential facts that is received by the
Commissioner after the end of the period referred to in subparagraph (3)(a)(iv)
if to do so would, in the Commissioner’s opinion, prevent the timely
preparation of the report to the Minister.

(5)

The report to the Minister must include a statement of the Commissioner’s
reasons for any recommendation contained in the report that:
(a)

sets out the material findings of fact on which that recommendation is
based; and

(b)

provides particulars of the evidence relied on to support those findings.

By s 269ZJ(1), subject to information claimed to be confidential, the Commissioner must
maintain a public record of the review, containing a copy of all submissions from interested
parties, the SEF compiled in respect of that review, and a copy of all relevant correspondence
between the Commissioner and other persons; draw the attention of all interested parties to the
existence of the public record, and to their entitlement to inspect that record; and, at the request
of an interested party, make the record available to that party for inspection. By s 269ZJ(4), if
oral information is given to the Commissioner by a person, the Commissioner must not take
that information into account unless it is subsequently put in writing and thereby becomes
available as a part of the public record.
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It is also to be noted that by s 269TE the Commissioner is required, in making such a
recommendation, to determine any matter ordinarily required to be determined by the Minister
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if he or she were the Minister and having regard to the considerations to which the Minister
would be required to have regard if the Minister were determining the matter.
54

Although, it cannot be maintained that the Commissioner was bound to adhere to what was
stated in the SEF, that is not the end of the enquiry. In my opinion, if a critical issue or factor
first appeared only in the Report where the opposite view of that critical issue or factor had
been stated in the SEF and practical injustice was thereby caused to an interested party, there
may be a denial of procedural fairness.
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I put to one side, for present purposes, the claimed failure to follow statutory procedures as I
am not persuaded that there was any failure to follow the procedure required by s 269ZC(7) as
to the content of the notice under s 269ZC(4) or any breach of the obligation under s 269ZD,
in particular s 269ZD(1), to place on the public record a SEF, being the facts on which the
Commissioner proposed to base a recommendation to the Minister in relation to the review of
the measures. Neither is there any evidence to suggest that the Commissioner did not have
regard to the matters he was either required to have regard to or had a discretion to have regard
to as referred to in s 269ZDA(3) and s 269ZDA(4).
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In the present case, in para 5.5.2.2 of the SEF, the Commission considered selling, general and
administrative costs. In that context it was explained that the Commission had used s 44(3)(c)
of the Regulation and used the export selling, general and administrative costs as reported by
Dalian Steelforce in relation to their sales of HSS to Australia for the purpose of constructing
a normal value in light of, amongst other things, the statement “Dalian Steelforce does not have
any domestic sales of goods in the same general category as the goods exported to Australia.”
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Turning to the Report in relation to this subject matter, in para 4.4.2.2 the Commission said
that it had further examined Dalian Steelforce’s domestic sales and considered that it had
domestic sales of goods in the same general category as the goods exported to Australia.
However, the Commission noted that those domestic sales were of non-prime and downgrade
products and were isolated sales of sub-standard product, for which it was more cost-effective
for Dalian Steelforce to dispose of locally than export to Australia. For that reason, the
Commission said, it continued to consider that Dalian Steelforce’s export selling, general and
administrative costs were the most suitable for the purpose of constructing a normal value.
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The Commission noted, but did not accept ATM’s submission, that the Commission use
selling, general and administrative costs from a recently completed review relating to exports
of HSS from a single Chinese exporter as permitted under s 44(3)(b) of the Regulation.
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In the present case, in para 5.5.2.3 of the SEF, the Commission considered profit and stated
that the Commission had not added any profit to the constructed cost to manufacture and sell
the goods domestically based on, amongst other things, what was said to be the inapplicability
of s 45(3)(a) of the Regulation because: “Dalian Steelforce does not have any domestic sales
of the same general category of goods during the review period that are considered suitable for
the purpose of establishing a profit on domestic sales.”
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Section 269TAC of the Customs Act provided, so far as relevant:
269TAC Normal value of goods
(1) Subject to this section, for the purposes of this Part, the normal value of
any goods exported to Australia is the price paid or payable for like goods
sold in the ordinary course of trade for home consumption in the country
of export in sales that are arms length transactions by the exporter or, if
like goods are not so sold by the exporter, by other sellers of like goods.
(1A) …
(2)

Subject to this section, where the Minister:
(a)

is satisfied that:
(i)

because of the absence, or low volume, of sales of like
goods in the market of the country of export that
would be relevant for the purpose of determining a
price under subsection (1); or

(ii)

because the situation in the market of the country of
export is such that sales in that market are not suitable
for use in determining a price under subsection (1);

the normal value of goods exported to Australia cannot be
ascertained under subsection (1); or
(b)

is satisfied, in a case where like goods are not sold in the
ordinary course of trade for home consumption in the country
of export in sales that are arms length transactions by the
exporter, that it is not practicable to obtain, within a reasonable
time, information in relation to sales by other sellers of like
goods that would be relevant for the purpose of determining a
price under subsection (1);

the normal value of the goods for the purposes of this Part is:
(c)

except where paragraph (d) applies, the sum of:
(i)

such amount as the Minister determines to be the cost
of production or manufacture of the goods in the
country of export; and
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(d)

on the assumption that the goods, instead of being
exported, had been sold for home consumption in the
ordinary course of trade in the country of export—
such amounts as the Minister determines would be the
administrative, selling and general costs associated
with the sale and the profit on that sale; or

if the Minister directs that this paragraph applies—the price
determined by the Minister to be the price paid or payable for
like goods sold in the ordinary course of trade in arms length
transactions for exportation from the country of export to a
third country determined by the Minister to be an appropriate
third country, other than any amount determined by the
Minister to be a reimbursement of the kind referred to in
subsection 269TAA(1A) in respect of any such transactions.

(3)

The price determined under paragraph (2)(d) is a price that the Minister
determines, having regard to the quantity of like goods sold as
described in paragraph (2)(d) at that price, is representative of the price
paid in such sales.

(3A)

The Minister is not required to consider working out the normal value
of goods under paragraph (2)(d) before working out the normal value
of goods under paragraph (2)(c).

(4)

…

(5)

…

(5A)

Amounts determined:
(a)

to be the cost of production or manufacture of goods under
subparagraph (2)(c)(i) or (4)(e)(i); and

(b)

to be the administrative, selling and general costs in relation
to goods under subparagraph (2)(c)(ii) or (4)(e)(ii);

must be worked out in such manner, and taking account of such factors,
as the regulations provide for the respective purposes of paragraphs
269TAAD(4)(a) and (b).
(5B)

The amount determined to be the profit on the sale of goods under
subparagraph (2)(c)(ii) or (4)(e)(ii), must be worked out in such
manner, and taking account of such factors, as the regulations provide
for that purpose.

…
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Section 45 of the Regulation provided:
Division 2—Normal value of goods
45

Determination of profit
(1)

(2)

For subsection 269TAC(5B) of the Act, this section sets out:
(a)

the manner in which the Minister must, for subparagraph
269TAC(2)(c)(ii) or (4)(e)(ii) of the Act, work out an amount
(the amount) to be the profit on the sale of goods; and

(b)

factors that the Minister must take account of for that purpose.

The Minister must, if reasonably practicable, work out the amount by
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exporter or producer of the goods in the ordinary course of trade.
(3)

(4)

If the Minister is unable to work out the amount by using the data
mentioned in subsection (2), the Minister must work out the amount
by:
(a)

identifying the actual amounts realised by the exporter or
producer from the sale of the same general category of goods
in the domestic market of the country of export; or

(b)

identifying the weighted average of the actual amounts
realised by other exporters or producers from the sale of like
goods in the domestic market of the country of export; or

(c)

using any other reasonable method and having regard to all
relevant information.

However, if:
(a)

the Minister uses a method of calculation under paragraph
(3)(c) to work out an amount representing the profit of the
exporter or producer of the goods; and

(b)

the amount worked out exceeds the amount of profit normally
realised by other exporters or producers on sales of goods of
the same general category in the domestic market of the
country of export;

the Minister must disregard the amount by which the amount worked out
exceeds the amount of profit normally realised by the other exporters or
producers.
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(5)

For this section, the Minister may disregard any information that he or
she considers to be unreliable.

(6)

For paragraph (3)(b), subsection 269T(5A) of the Act sets out how to
work out the weighted average.

Previously, in para 5.5.2.3 of the SEF, the Commission said that it had again examined the
nature of Dalian Steelforce’s domestic sales of like goods to determine whether sales in the
ordinary course of trade could be identified to determine profit under s 45(2) of the Regulation.
The domestic sales’ listing provided by Dalian Steelforce of like goods in response to the
exporter questionnaire included sales of both non-alloy HSS and alloy HSS but the
Commission said it was satisfied that those sales were only of products that were considered
sub-prime or downgrade. The Commission considered that the nature of those goods meant
that domestic sales made during the review period were not in the ordinary course of trade for
the purposes of the review. As the Commission found that there were no sales of like goods in
the ordinary course of trade, it said in the SEF that s 45(2) of the Regulation could not apply.
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In the Report, at para 4.4.3.1, the Commission noted the submission by ATM dated 17 August
2015 and Dalian Steelforce’s response dated 20 August 2015, including on the issue of profit.

- 18 Having regard to those submissions, the Commission had considered the findings made in the
SEF on this issue.
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At para 4.4.3.2 of the Report, in relation to the domestic sales of like goods, the Commission
said it was satisfied that these sales were only of products that were considered non-prime or
downgrade, and again considered that the nature and low-volume of those goods meant that
domestic sales made during the review period were not in the ordinary course of trade for the
purposes of the review. It followed, the Commission said, that s 45(2) of the Regulation could
not apply. After some analysis, the Commission relied on s 45(3)(a) of the Regulation to add
the profit from Dalian Steelforce’s sales of the same general category of goods in the PRC’s
domestic market to the constructed cost to manufacture and sell the goods domestically.
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The Commission’s analysis was to address s 45(3)(a) of the Regulation which provided that
the Minister must work out the amount which was to be the profit on the sale of goods by
identifying the actual amount realised by the exporter or producer from the sale of the same
general category of goods in the domestic market of the country of export. The Commission
considered that Dalian Steelforce’s domestic sales of non-prime alloy HSS and non-prime nonalloy HSS comprised the same general category of goods. It considered non-prime HSS to be
the closest category of goods to the ‘prime’ HSS exported to Australia. Because s 45(3)(a) of
the Regulation did not require that the domestic sales of the same general category of goods be
made in the ordinary course of trade, the non-prime HSS sales were considered suitable for the
purpose of establishing an amount for profit.
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I am not persuaded that there was any denial of procedural fairness, constituting practical
injustice, in relation to the selling, general and administrative costs: the Commission continued
to consider that Dalian Steelforce’s export selling, general and administrative costs were the
most suitable for the purpose of constructing a normal value: see the Report at para 4.4.2.2,
referred to above at [57]. Put differently, the Commission’s change of position did not affect
its approach to calculating selling, general and administrative costs.
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In relation to Dalian Steelforce’s domestic sales and the issue of the same general category of
goods for the purpose of calculating profit, in my opinion the effect of s 269ZDA(3), set out at
[51] above, is that the Commissioner must have regard to not only the SEF but also any
submission made in response to that SEF where that submission is received by the
Commissioner within 20 days after the placing of the SEF on the public record. In terms of
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such submission.
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In the present case, ATM made a submission, dated 17 August 2015, which included the
following:
Level of profit
ATM submits that the Commission has erred by not including a level of profit in the
Dalian Steelforce constructed normal value. Subsection 269TAC(5B) requires an
amount of profit to be determined in accordance with subsection 45 of the Regulations.
The Commission has in accordance with the regulations considered the requirements
of Subsections 45(2) and (3). ATM disagrees with the Commission’s conclusion that
it cannot work out an amount of profit for Dalian Steelforce as it is claimed that the
only domestic sales of like goods in the ordinary course of trade are for “sub-prime or
downgrade” goods. It is not clear from SEF 285 how the Commission was satisfied
that the referred domestic sales that were confirmed as sub-prime or downgrade were
not either a “like good” or a good of the “same general category” when subprime
product whilst not suitable for sale to Australian standards may have been suitable (sic)
sale to Chinese standards.
“As highlighted and explained in Dalian Steelforce’s exporter questionnaire response,
all sales of HSS on the Chinese market are exceptional sales, taken from stockpiles of
non-prime products which failed to comply with strict quality control measures based
on Australian Standards.”
ATM contends that these sales – that are alike and considered as such by the
Commission – can be used for determining a level of profit to be applied in Dalian
Steelforce’s s. 269TAC(2)(c) constructed normal value. The provisions do not permit
the Minister to exclude the profit on sales of like goods that are described as “nonprime” goods by Dalian Steelforce. The non-prime goods are alike to the exported
goods and the level of profit included in those domestic sales must be used on the basis
of subsection 45(3) by “having regard to all relevant information”.
…
SEF 285 indicates that the dumping margin determined for Dalian Steelforce (based
upon export prices during the review investigation period and the constructed normal
values) was “negligible”. ATM submits that the inclusion of a relevant SG&A expense
for domestic sales and a reasonable level of profit will result in the dumping margin
for Dalian Steelforce being above negligible levels.
(Footnote omitted.)
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Dalian Steelforce’s responded to ATM’s submission, its submission being dated 20 August
2015. It included the following:
3.

Level of profit

ATM states that it disagrees with the Commission’s finding that profit on sales of like
goods were not able to be determined under subsection 45(2) of the Regulations. In
particular, ATM states that it disagrees with the Commission’s conclusion ‘that it
cannot work out an amount of profit for Dalian Steelforce as it is claimed that the only
domestic sales of like goods in the ordinary course of trade are for “sub-prime or
downgrade” goods.’

- 20 It appears to Dalian Steelforce that ATM has misunderstood the Commission’s
findings in SEF 285 as they have ultimately concluded that sales of like goods were
not sales made in the ordinary course of trade. As explained in SEF 285, this finding
is consistent with the Commission’s original findings in REP 177 and REP 2013.
Further, ATM appears to again be submitting a position inconsistent with its previous
views. In the original investigation, OneSteel ATM commented on domestic sales of
downgrade pipe by the Taiwanese exporter, Yieh Phui, and submitted that ‘[a]s there
are no export sales of downgrade pipe, OneSteel ATM does not consider that a fair
comparison can be made if domestic sales of downgrade pipe are included in normal
value calculations.’
Dalian Steelforce submits that the Commission’s finding is supported by evidence
provided by Dalian Steelforce and consistent with its practice of treating downgrade
steel products as sales not in the ordinary course of trade and not relevant for the
purposes of determining normal values.
…
(Original emphasis. Footnote omitted.)
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In my opinion, the issue was raised at the appropriate level of particularity, including by
reference to s 45(2) and (3) of the Regulation, by ATM and that submission was on the public
record maintained under s 269ZJ. As I have said, the Commissioner was required to have regard
to it. In order to afford the applicants procedural fairness it was not necessary for the
Commissioner to go further. In the present case, however, the applicants recognised, by their
submission, that how profit was going to be worked out, whether there were domestic sales
that could be used and what goods were suitable for that purpose, remained a live issue. The
Commissioner was required to have regard to the applicants’ submission as well.
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For completeness I note, but do not rely on for my conclusion, the communications between
officers of the Commission and officers or advisors of the applicants on and after
19 February 2016, those communications beginning when an officer of the Commission sent
revised calculations, and the subsequent discussion at the meeting on 23 February 2016 as set
out at [20]-[23] and [27]-[30] above. This is because I have accepted the evidence that on
19 February 2016 an officer of the Commission said to Mr Corkhill words to the effect that
further submissions on the calculation of dumping duty would not be received as the process
was effectively over: see [27] and [31] above.
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For these reasons, grounds 1 and 2 fail.
Ground 3

73

This is a “no evidence” ground, claiming that there was no evidence upon which the
Commissioner could have based his finding in the Report that profit should be calculated on
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not available to support the conclusion as stated in the Report, that non-prime HSS and only
non-prime HSS was the same general category of goods, and that conclusion contradicted the
finding made in the Report that non-prime and downgrade were in the same general category
of goods.
74

The applicants submitted that nowhere in the Report was there any finding about nonprime/downgrade HSS: distinguishing between non-prime/downgrade HSS and HSS exported
to Australia; justifying the change in view in the SEF that non-prime/downgrade HSS was not
the same general category of goods and the view in the Report that it was; permitting a
distinction to be drawn within the category of non-prime/downgrade steel; or permitting a
finding that would justify calculating profit on the basis of sales that excluded HSS labelled
“downgrade”.
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The respondents submitted that this ground called for attention to the material that was before
the Commission rather than the discussion of that material in its reasons. The respondents
further submitted that the question was whether there was nothing before the Commissioner
capable of supporting the inference specified, such that the inference was not reasonably open:
Australian Broadcasting Tribunal v Bond [1990] HCA 33; 170 CLR 321 at 356. I accept both
these submissions in relation to this ground of judicial review.
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The respondents submitted that the distinction drawn at page 27 of the Report between
downgrade and non-prime was a distinction which had a basis in the material that was before
the Commission and could not be described as one unsupported by evidence.
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In this respect, the respondents referred to a contrast between the original Exporter
Questionnaire submitted on 6 March 2015 and the revised Exporter Questionnaire dated
19 June 2015. In the earlier document it was said:
Dalian Steelforce is generally unable to sell lower quality HSS to its Australian
customers. Almost all downgrade material is cleared from the factory by way of being
sold on the domestic market.

In the later document it was said:
Dalian Steelforce is unable to sell lower quality HSS to its Australian customers. Nonprime / downgrade material is cleared from the factory by way of being sold on the
domestic market.
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The respondents referred to Appendix 15 accompanying the revised Exporter Questionnaire
showing products listed as non-prime and products listed as downgrade.
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The respondents also referred to an email from the applicants dated 16 June 2015 providing
certain material, including the revised Exporter Questionnaire and stating, in respect of a
Revised Domestic Sales document:
… All sales are now properly described as non-prime/downgrade and we have included
the ocean freight expenses relevant to CFR sales. As explained below and evidenced
by the test certificates, goods described as NOPC or pregal or painted are still classified
as ‘downgrade’ by Dalian Steelforce as they do not meet the specifications or quality
required by the Australian Standard (AS1163).
…
For the four selected domestic sales provided with the questionnaire response, the
following additional supporting documentation is provided:
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i)

… Please also note that these are referred to as downgrade product on the test
certs even though they are described as NOPC in the domestic sales
spreadsheet. …

ii)

….

iii)

Painted downgrade test certificates: Unfortunately the other 2 selected
domestic sales were also downgrade for aesthetic reasons and not due to
mechanical or chemical properties. So Dalian Steelforce have provided 2
further test certificates where the goods were classified as downgrade due to
the yield strength not meeting the minimum 350MPa required by the
Australian Standard.

A further basis for the distinction, the respondents submitted, was to be found in the
spreadsheets which were before the Commission and reproduced as Confidential Appendix 7
to the Report suggesting that the shipments described as non-prime were able to be sold by
Dalian Steelforce at some level of profit, whereas the downgrade steel was significantly less
valuable: from that the inference was available that the downgrade goods were less useful to
purchasers and not suitable for the same uses as the non-prime steel.
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I accept the respondents’ submissions in this respect. In my opinion, this material shows that
the distinction made in the Report between downgrade and non-prime steel could be found by
the Commissioner as a matter of reasonable inference and, therefore, this is not a case of “no
evidence” for the purposes of judicial review. In my view, the submissions on behalf of the
applicants in relation to this ground strayed beyond what is encompassed in the “no evidence”
ground of judicial review. I refer here particularly to the applicants’ written submissions in
reply.

82

For these reasons, ground 3 fails.
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This ground claimed an error of law in dividing domestic sales into subsets. The applicants
submitted that the calculation of profit based upon select categories of domestic sales of HSS
was an error of law. The Commissioner found at page 27 of the Report that: “The Commission
considers that Dalian Steelforce’s domestic sales of non-prime alloy HSS and non-prime nonalloy HSS comprise the same general category of goods.” The applicants submitted that s
45(3)(a) of the Regulation required the Minister to work out the profit amount by identifying
the actual amount realised by the exporter from “the sale of the same general category of goods”
in the domestic market of the country of export. The applicants submitted the Commissioner
was not authorised to select part of the goods in the same general category for the purposes of
the Regulation.
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The respondents submitted that the Report did not find that “downgrade” goods were also in
the “same general category” and then exclude them from consideration. Rather, that finding
was only in relation to “non-prime” HSS. Properly understood, the respondents submitted,
there was a finding that “downgrade” goods were not in the “same general category”. It
followed that there was no exclusion of any subset of the goods found to be within s 45(3)(a)
of the Regulation.
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Section 45 of the Regulation is reproduced at [61] above.
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I accept that on the proper construction of the Regulation it is not open to the Commissioner to
identify goods in the same general category and then use only part of those goods to work out
the amount to be the profit on the sale of goods under s 45 of the Regulation. The question is
whether that is what the Commissioner did in the Report.
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Important to discerning what the Commissioner did is the conclusion in para 4.4.3.2 of the
Report, as follows:
Based on the above, in accordance with subsection 45(3)(a) of the Regulations the
Commission has added the profit from Dalian Steelforce’s sales of the same general
category of goods in the Chinese domestic market to the constructed cost to
manufacture and sell the goods domestically.
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Earlier, at page 27 of the Report, the terms of s 45(3)(a) of the Regulation had been accurately
reproduced.
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In those circumstances, a court on judicial review should not be concerned with looseness in
the language of the decision-maker and should not read the decision-maker’s reasons with an
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language is not to be scrutinised overzealously: Minister for Immigration and Ethnic Affairs v
Wu Shan Liang [1996] HCA 6; 185 CLR 259 at 272.
90

In my opinion, the Report is to be read as stating that the same general category of goods is
comprised by non-prime HSS: That is what is said on page 27.6 of the Report. Downgrade is
not mentioned in that statement and therefore should be read as not being comprised in the nonprime HSS. The Report should not be read as stating that the Commissioner had used the sale
of only some of the same general category of goods in the domestic market.
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For these reasons, ground 4 fails.
Ground 5
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The applicants submitted that, contrary to s 45(3)(a) of the Regulation, the Commissioner had
not used the actual amounts realised by the exporter from the sale of the same general category
of goods in the domestic market of the country of export. The applicants submitted that the
Commissioner assessed the profit on the sale of 1814 tonnes of HSS by reference to the cost of
production and sale during the review period only, however Dalian Steelforce did not produce
that quantity of HSS in the review period. This incorrectly increased profit because the input
cost of HRC had fallen since much of the product was produced. The applicants contended that
Confidential Appendix 7 showed that the domestic sales during the review period included
goods produced at earlier times. It was this which the applicants submitted involved a
misconstruction of s 45(3)(a) of the Regulation. Much of the applicants’ submissions on this
point were directed to demonstrate a factual proposition which the respondents accepted, as
next described.
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The respondents submitted that the Commissioner worked out the amounts realised by
comparing the prices received by Dalian Steelforce for the goods with the production costs for
goods of that category in the quarter when the sale occurred, so the price received was
compared with the contemporary production costs.
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The respondents referred to an email dated 22 February 2016 from the applicants’ agent which
stated that: “For the vast majority of domestic sales, Dalian Steelforce has no way of identifying
when the goods were produced. … ”. It followed that the Commissioner did not have, and was
not able to obtain, the data necessary to determine amounts realised in the manner contended
for by the applicants.
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The respondents next submitted that the “actual amount realised” was a question of fact to be
determined by the Minister and to establish an error of law it would be necessary for the
applicants to show that the Commissioner had misunderstood that statutory language and that
the amounts so determined could not properly be said to be the amounts realised on domestic
sales. The respondents submitted that the section left the matter for determination by the
Minister and left some leeway of choice as to the appropriate method, which may vary
according to the circumstances and the information available.

96

Further, the respondents submitted, the purpose of s 45 of the Regulation was to assist in
constructing a normal value for goods exported to Australia in a particular period. With
reference to s 269TAC(2)(c)(ii), the respondents submitted that the profit component of the
exercise was a constructed profit on an assumed sale which did not actually take place and it
was a construction for the purpose of allocating a normal value to the goods exported to
Australia. Section 269TAC(5B) then stated that the amount determined to be the profit on the
sale of goods under s 269TAC(2)(c)(ii) must be worked out in such manner as the regulations
provided for that purpose. Section 45(3)(a) of the Regulation should therefore be understood
at least to permit (if not require) the calculation of profit by comparing the prices obtained with
production costs in that period. Otherwise, the respondents submitted, the profit component,
and hence the constructed normal value, could vary quite fortuitously depending on how long
ago the goods sold in the domestic market had been made.
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In relation to s 45(3)(a) of the Regulation, the respondents submitted that the section prescribed
the method, and the actual amounts realised were not being deemed by the provision to be the
profit but were, rather, an input or a working out of the appropriate amount to be determined
as profit. The normal value was a constructed amount which applied to a class of goods and
not something which arose transaction by transaction. Next, the respondents submitted that
feeding into a determination being made by the Minister was a component in a constructed
normal value and that was a process that involved the exercise of judgment at various levels:
no method was prescribed for identifying the actual amounts realised. Further, the respondents
submitted because the exercise was directed at constructing a normal value for goods exported
to Australia in a particular period, it could not be erroneous to treat the amount realised as
denoting the difference between sale prices and production costs in that period. Calculating the
amounts realised in that way produced a profit measure which aligned with the purpose for
which the profit was being ascertained under s 269TAC(2)(c). It produced an indication of
profit margins applicable in the period that was being investigated.
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I turn to consider these submissions, noting that there seemed to be little or no dispute between
the parties as to the manner in which the identification of the amounts realised by the exporter
was done for the purposes of the Report.

99

It appears that the construction of s 45(3)(a) of the Regulation for which the applicants contend
is that when the section sets out the manner in which the decision-maker must work out an
amount to be the profit on the sale of goods and applies that provision by identifying the actual
amounts realised by the exporter from the sale of the same general category of goods in the
domestic market of the country of export, the section requires the decision-maker to work out
the amount by identifying the amount of profit by reference to the actual costs, including
historic costs, as opposed to contemporary costs, of the sale of the goods in the review period.
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In my opinion, s 45(3)(a) of the Regulation does not require the actual amounts realised to be
based on the historic costs for the particular goods the subject of the sales in the review period,
at least where there is real difficulty in identifying when the goods were produced. The
applicants’ contention would require a construction of that provision which would be not only
impracticable but also one inconsistent with the purpose of the section. That purpose is to give
effect to, relevantly, s 269TAC(2)(c)(ii). It will be recalled that s 269TAC(2)(c)(ii) proceeds
on an assumption, that assumption being that the goods, instead of being exported, had been
sold for home consumption in the ordinary course of trade in the country of export. It is in that
context that the Minister may determine what would be, relevantly, the profit on that
hypothetical sale. To adopt the construction contended for by the applicants would be to bring
greater precision to the discretion on the part of the Minister, to determine what would be the
profit on the hypothetical sale, than that subject matter warrants. In the circumstances of the
present case, I am not persuaded that the Commissioner erred in treating the actual amounts
realised as the difference between sale prices and production costs in the review period.

101

For these reasons ground 5 fails.
Ground 6

102

The applicants submitted that the Commissioner, in using a benchmark price to determine
Dalian Steelforce’s cost of production or manufacture, erred in law by using production
information from steel mills outside the PRC, contrary to s 269TAC(2)(c)(i) and, if the
Commissioner relied upon s 43(2) of the Regulation, he misapplied that section in determining
Dalian Steelforce’s cost of production or manufacture.
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Section 269TAAD of the Customs Act provided, so far as relevant:
269TAAD

Ordinary course of trade

(1) If the Minister is satisfied, in relation to goods exported to Australia:
(a)

that like goods are sold in the country of export in sales that
are arms length transactions in substantial quantities during an
extended period:
(i)

for home consumption in the country of export; or

(ii)

for exportation to a third country;

at a price that is less than the cost of such goods; and
(b)

that it is unlikely that the seller of the goods will be able to
recover the cost of such goods within a reasonable period;

the price paid for the goods referred to in paragraph (a) is taken not to
have been paid in the ordinary course of trade.
(2) …
(3) …
(4) The cost of goods is worked out by adding:

(5)

(a)

the amount determined by the Minister to be the cost of
production or manufacture of those goods in the country of
export; and

(b)

the amount determined by the Minister to be the
administrative, selling and general costs associated with the
sale of those goods.

Amounts determined by the Minister for the purposes of
paragraphs (4)(a) and (b) must be worked out in such manner, and taking
account of such factors, as the regulations provide in respect of those
purposes.
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Section 43 of the Regulation provided, so far as relevant:
Part

8—Anti-dumping duties

Division 1—Ordinary course of trade
43

Determination of cost of production or manufacture

(1)

For subsection 269TAAD(5) of the Act, this section sets out:

(2)

(a)

the manner in which the Minister must, for paragraph 269TAAD(4)(a)
of the Act, work out an amount (the amount) to be the cost of
production or manufacture of like goods in a country of export; and

(b)

factors that the Minister must take account of for that purpose.

If:
(a)

an exporter or producer of like goods keeps records relating to the like
goods; and

(b)

the records:
(i)

are in accordance with generally accepted accounting
principles in the country of export; and

(ii)

reasonably reflect competitive market costs associated with
the production or manufacture of like goods;

the Minister must work out the amount by using the information set out in the
records.
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The applicants submitted that s 269TAC(2)(c)(i), reproduced at [60] above, only permitted the
Minister to determine the cost of production or manufacture in the country of export. Using the
cost of production or manufacture from countries other than the country of export was to take
into account an irrelevant consideration and to make an error of law. Section 43 of the
Regulation could not permit the use of information beyond what was permitted by
s 269TAC(2)(c)(i). The applicants also submitted that s 43(2) only permitted the Minister to
have regard to the records of an exporter or producer. The benchmark of costs used by the
Commissioner had regard to an aggregate of the records of many undefined sellers which might
include multiple exporters and producers, and others. Regard to such a benchmark was, it was
submitted, not permitted for the purposes of s 43(2). Further, the applicants submitted, s 43(2)
did not permit an analytic, comparative process but only permitted use of the information set
out in the records referred to there. Assuming the benchmark was otherwise compliant with s
43, the Commissioner should simply have substituted the benchmark price for the applicants’
costs of production or manufacture.

106

The respondents submitted that the applicants did not challenge the conclusion in the Report
that the prices paid by Dalian Steelforce did not represent competitive market costs. The effect

- 29 of the approach adopted in the Report was to estimate the real cost of production of Dalian
Steelforce’s products as called for by s 269TAC(2)(c)(i). Data from other countries was used
to estimate the market value of HRC. Section 43(2) of the Regulation did not apply because it
had been determined that the exporter’s records did not reasonably reflect competitive market
costs associated with the production or manufacture of like goods: see page 16.8 of the Report
and s 43(2)(b)(ii) of the Regulation set out at [104] above.
107

The respondents submitted that the Report used a similar benchmarking method to that
followed in Investigation 177. Specifically, as stated at page 16 of the Report, Dalian
Steelforce’s HRC costs were uplifted by the difference between the price actually paid by
Dalian Steelforce for that product and the price of a comparable competitive market benchmark
price for that product (taking into account the applicable delivery terms and type of steel
purchased). In doing so, as the Report stated, the Commission indexed that benchmark to reflect
any movement in the price of HRC between the original investigation period and the current
review period. The indexation was based on pricing information from MEPS International Ltd
in reference to domestic HRC prices in Korea and Taiwan.
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The respondents submitted that it did not follow from the reference in s 269TAC(2)(c)(i) to the
country of export that a benchmark based on data from elsewhere could not be used in that
deduction.
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In my opinion, s 43(2) of the Regulation may be put to one side as it was not used for the
purposes of the Report. So much was, in effect, common ground.
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As to the point of construction, I do not accept the applicants’ submission that using the cost
of production or manufacture from countries other than the country of export was, per se, to
take into account an irrelevant consideration and to make an error of law.
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In my opinion, the applicants’ submission does not take into account the context in which the
expression “the cost of production or manufacture of the goods in the country of export”
appears. The context is that the Minister is satisfied that the normal value of goods exported to
Australia cannot be ascertained under s 269TAC(1) or that the Minister is satisfied, in a case
where like goods are not sold in the ordinary course of trade for home consumption in the
country of export in sales that are arms length transactions by the exporter, that it is not
practicable to obtain, within a reasonable time, information in relation to sales by other sellers
of like goods that would be relevant for the purpose of determining a price under s 269TAC(1).

- 30 In those circumstances, the normal value of the goods for the purposes of Pt XVB is to be,
relevantly, such amount as the Minister determines to be the cost of production or manufacture
of the goods in the country of export (emphasis added.) In my opinion, contrary to the
applicants’ submission, the provision does not exclude the use of overseas data in an
appropriate case. The object of the provision is to determine the cost of production or
manufacture of the goods in the country of export but it does not follow that only the cost of
production or manufacture of the goods in that country may be used, particularly where it has
been found that the costs of HRC provided by Dalian Steelforce relating to the review period
do not reasonably reflect competitive market prices: see the report at page 16.8.
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For these reasons, ground 6 fails.
Ground 7

113

The applicants submitted that the Commissioner, having determined that Dalian Steelforce’s
HRC costs did not reflect competitive market prices, uplifted those costs by reference to the
benchmark. This process of uplift resulted in Dalian Steelforce’s costs being higher than the
competitive market price represented in the benchmark. Accordingly, the applicants submitted,
the uplifted price was not the competitive market cost identified by the Commissioner, contrary
to s 43(2)(b)(ii) of the Regulation; and/or the uplifted price did not reasonably reflect
competitive market cost, in contradiction to s 43(2)(b)(ii); and/or the uplifted price was arrived
at by way of a methodology that was so unreasonable that no reasonable decision-maker in the
Commissioner’s position would have used that methodology, because it resulted in Dalian
Steelforce’s HRC costs being higher than the competitive market price, especially so when the
Commissioner could simply have substituted the benchmark HRC price for the HRC price paid
by Dalian Steelforce in the first place. The applicants also submitted that the uplift was an error
of law as it resulted in the Commissioner, for all but three months in relation to pre-galvanised
HSS, determining costs for Dalian Steelforce that were higher than the cost of production or
manufacture as determined in the benchmark.
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The respondents submitted that ground 7 proceeded on a misunderstanding. In the tables set
out in the applicants’ written submissions at [39] the figures in column A were benchmark
prices (per tonne of HRC purchased) while the figures in column B were adjusted costs (per
tonne of HSS produced). The figures were not properly comparable because it generally took
more than a tonne of HRC to make a tonne of HSS. The applicants appeared to accept that the
derivation of the benchmark itself was rational.
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In their written reply the applicants accepted that as a matter of process it took more than one
tonne of HRC to make one tonne of HSS but submitted that that was not the explanation for
the cost figures. The applicants submitted the uplift method adopted by the Commissioner was
unreasonable as it “lacks an evident and intelligible justification.”: Minister for Immigration
and Citizenship v Li [2013] HCA 18; 249 CLR 332 at 367 [76] (Li).
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In my opinion, s 43(2) of the Regulation may again be put to one side: see [109] above.
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Next, as explained in [118] below, this is not a case where it is not possible for a court to
comprehend how the decision was arrived at: see Li at 367 [76] where Hayne, Kiefel and Bell
JJ said, in the passage relied on by the present appellants:
Even where some reasons have been provided, as is the case here, it may nevertheless
not be possible for a court to comprehend how the decision was arrived at.
Unreasonableness is a conclusion which may be applied to a decision which lacks an
evident and intelligible justification.

That being so the relevant ground of judicial review is not made out, the conclusion being
within the area where reasonable minds may reach different conclusions: see Li at 350-351 [28]
per French CJ.
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The decision was arrived at by calculating updated benchmark prices for HRC for each quarter
of 2014 and using them to adjust an input cost. This was effected by taking the data recording
Dalian Steelforce’s prices for purchase of HRC and working out the variation between the
benchmark price and the actual price and then calculating a percentage uplift from that
difference. The percentage uplift for each quarter reflected the difference between the
benchmark value and Dalian Steelforce’s actual, lower, prices. The uplift was applied to the
HRC costs to produce an adjusted cost of production.
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In my opinion, this could not be said to be an irrational process for producing an adjustment to
the HRC costs recorded by Dalian Steelforce.
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For these reasons, ground 7 fails.
Discretion

121

In light of my conclusions it is unnecessary to determine the submission made on behalf of the
respondents that the Court should withhold relief as a matter of discretion (referring to s 16 of
the Administrative Decisions (Judicial Review) Act) in light of the review mechanism expressly
provided for in Div 9 of Pt XVB of the Customs Act where provision is made for review by the

- 32 Review Panel established under s 269ZL. Reference was made to Dalian Steelforce Hi-Tech
Co Ltd v Minister for Home Affairs (Cth) [2012] FCA 1192; 131 ALD 291 and to Kamha v
Australian Prudential Regulation Authority [2005] FCAFC 248; 147 FCR 516. It is also
unnecessary to determine whether an application to the Court for judicial review should be
made before the Minister has considered a report under s 269ZDA, as was done in the present
case. That issue was not raised before me.
122

Although it should be unnecessary to say so, I observe that the present application has been for
judicial review and I have not otherwise considered the merits of the applicants’ case. That will
be for the Review Panel if an application for review is brought to it.
Conclusion and orders
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The application should be dismissed, with costs.
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