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MINUTES OF ORDER
THE COURT ORDERS THAT:

1.

Time be extended so as to validate the lodgment of the application on
24 July 1992.

2.

The application be dismissed.

3.

The applicant pay the respondents' costs.
Settlement and entry of orders is dealt with in Order 36 of the Federal
Court Rules.
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REASONS FOR JUDGMENT
The applicant, C.A. Ford Pty Ltd ("Caford") seeks orders of review under the
Administrative Decisions (Judicial Review) Act 1977 (Cth) ("the ADJR Act") with
respect to a report and preliminary finding, No. 9212, of the Australian Customs
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Service ("Customs") and the consequential report thereon, Report No. 70, of the AntiDumping Authority ("the Authority").

Earlier 1990 decisions of Customs and of the Authority were the subject of a
judgment delivered by Wilcox J. on 8 March 1991, C.A. Ford Ptv Ltd v. ComptrollerGeneral of Customs (1991) 25 A.LD. 275. His Honour set aside the decisions and
remitted the matter for reconsideration.

After reconsideration, Customs again

concluded that the export of castors from Taiwan Prownce at dumped prices had not
caused material injury to the Australian castors industry and that there was no threat
of material injury £rom such dumped imports. This negative preliminary finding by
Customs was confirmed by the Authority.

The first issue 1s whether there should be an extension of time for the
lodgment of the application, which was lodged 14 days outside the 28 day period from
the supply of the decislon and reasons of the Authority prescribed by s.11 of the

ADJR Act. The reason for the delay was that the applicant was taking advice and
was c o n s i d e ~ gwhether or not legal proceedings should be instituted.

The considerations to be taken lnto account in the exercise of the power to
extend time have been set out in the classic statement by Wilcox J. in Hunter Vallev
Develonment Ptv Ltd v.
Honour's remarks.

m (1984) 3 F.C.R. 344 at 348-9.

I respectfully adopt his

In the present case, the application was lodged reasonably

promptly, having regard to the complexity of the matter, and no significant prejudice
to the respondents, to Australian industry or to importers would be likely to have
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resulted from the 2 weeks delay. There being a substantial issue which it would be
proper for the Court to consider and an acceptable explanation for the delay, I think
the tlme should be extended so as to ensure that justice is done. Accordingly, time
will be extended so as to validate the lodgment of the application on 24 July 1992.

It was submitted by counsel for Caford that the decision-making process was
flawed in two ways. First, it was said that there was an inadequate investigation by
Customs pnor to the issuance of its report and preliminary finding No. 9212 and that,
because, under s.8(3) of the Anti-Dumpine Authority Act 1988 (Cth), the Authority
was limited to the materials which had been available to Customs, there was also
inadequate information before the Authority to found its decision. It was said that,
because of inadequate investigation, the report and finding of Customs should be set
aside and that that setting aside should carry with it as a necessary consequence the
setting aside of the decision of the Authority.

Counsel also submitted that the reasoning of the Authority disclosed an error
of law in that the Authority, so it was said, adopted an unsuitable basis for the
purposes of comparison. Counsel submitted that, on this ground, the decision of the
Authority should be set aside. It was further submitted that as the same or a similar
error appeared in the reasoning of Customs, that decision should also be set aside.

Customs had difficulty in establishing whether or not there truly was a market
for home consumption in Taiwan of castors of the kmd and quality which were both
manufactured in and imported into Australia. Manufacturers in Taiwan appeared to
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be not forthcoming either as to the extent to which goods were sold m Taiwan for
home consumption, as to the prices at which any such castors were sold or as to the
costs of production.

Many of the relevant goods were sold in Taiwan by the

manufacturer to an exporter for export or to persons such as chair manufacturers who
were exporters of such chalrs. Moreover, when goods were sold in Taiwan, the prices
were generally negotiated and not stated in a price list. Records of the sales, of the
costs of production and of the resulting profits of most manufacturers were either not
produced or were limited in extent and value. The existence of the market for home
consumption, of its extent and of the prices therein were difficult to ascertain.

In the 1990 reports, Customs had calculated the costs of production of a firm,
Taiwan Golden Ball Industrial CO Ltd ("Golden Ball"), a major part of whose business
was to manufacture castors and to sell those castors to Taiwan Specco Co Ltd
("Taiwan Specco"), a firm which then exported the castors to Australia.

The

calculations of Customs and of the Authonty were based on s.Z69TAC(Z) of the
Customs Act 1901 (Cth) ("the Act").

In C.A. Ford Pty Ltd v. The Comntroller General of Customs, Wilcox J. found
that the investigation which had been made of the domestic market had been
inadequate.

His Honour applied a passage from his own judgment in

v.

(1985) 6 F.C.R. 155 at 169-70, in which his Honour had
said:"But, in a case where it is obvious that material is readily available wh~chis centrally
relevant to the decision to be made, it seems to me that to proceed to a decision
without making any attempt to obtain that information may properly be described as

an exerase of the dension-malung power in a manner so u~eaS0nablethat no
reasonable person would have so exercised it."

His Honour held that, as the material before Customs included a letter from Coopers
& Lybrand, accountants, which asserted the existence of a Tawanese market

complying with s.269TAC(l), Customs should have further investigated the existence
of that market, for if it exlsted and the facts of the market could be ascertained, then
the decision should have been taken under s.269TAC(l) and not under s.269TAC(2).
Accordingly, the matter was sent back for reconsideration.

The market m Taiwan was then further investigated; but the manufacturers
were even less cooperative than had previously been the case. Further information
was obtained and some of the earlier material was updated. On the whole of the
material, both Customs and the Authority came to the view that a declsion could not
be made under either s.269TAC(1) or (2), and that a normal value should be assessed
under s.269TAC(6), namely "the normal value

... as is determined ... having regard to

all relevant information." Both Customs and the Authority used the material which
was considered to be madequate to support a finding under s.269TAC(l) or (2) to
support a finding as to normal value under s.269TAC(6).

This application has been brought on the ground that the further investigations
made by Customs in Taiwan were just as inadequate as those made prior to the 1990
decisions and that, in the light of the order of Wilcox J., Customs ought to have

ascertained what were the facts with respect to the domestic market in Taiwan. It
was submitted that the investlgatlon undertaken was so inadequate as to make the
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decisions void for unreasonableness, that is to say as decisions so IacIang toundation in
the material taken into account that no reasonable decision-maker would have come
to them.

In considering this submission, it should be kept in mind that the Australian
principles of judicial review m relation to sufficiencyof evidence may be more limited
than they are in the United States. In that latter country, it has long been accepted
that administrative decisions should be supported by substantial evidence having
regard to the whole of the record. See, eg. Universal Camera Con, v. National Labor
Relations Board 340 US 474 (1951). In Consolidated Edison Co v. National Labor
Relations Board 305 US 197 (1938) the Court said, at 229, that:"Substant~alevidence is more than a mere scint~lla. It means such relevant evidence as
a reasonable mlnd might accept as adequate to support a conclusion."

See also American Textile Manufacturers Institute Inc. v. Donovan. Secretarv of
452 US 490 (1981) in which, after citing that passage, the Court said at 543, in
relation to the facts before it:7%is not substantial evidence. It is unsupported speculation."

In the United Kingdom also, it is accepted that, to be valid, an administrative
decision must be rational. See, eg., Council of Civil Service Unions v. Minister for
-C

[l9851 AC 374 at 410-411; &g. v. Mono~oliesand Meraers Commission;

Ex parte South Yorkshire Transport Ltd [l9931 1 W.L.R. 23 at 32;

v. Secretary

of State for the Home De~artment:Ex parte Doody [l9931 3 W.L.R. 154 at 169. A
decision which contradicts the established facts or is so l a c h g in support from the

evidence that no reasonable dec~sion-makerwould have arrived at it is not a rational
declsion in this sense. See eg. Edwards (Insuector of Taxes) v. Bairstow [l9561 AC 14
at 36; Mahon v. Air New Zealand [l9841 AC 808 at 821. As Wade on Administrative
Law 6th Ed. states at 319:-

".. the l m t of this indulgence (by the court) is reached where findings are based on
no sat~sfactoryewdence at all It is one tlung to weigh confl~ctingevidence which
might justify a conclusion either way. It is another thing altogether to make
~nsupportablefindings. This is an abuse of power and may cause grave mjustice. At
this point, therefore, the court is disposed to mtervene."
In Australia, there are declsions which expressly reject any such approach.
See, eg., Azzo~ardiv. Tasman UEB Industries Ltd (1985) 4 NSWLR 139; Mahony v.
Industrial Registrar of New South Wales (1986) 8 NSWLR 1. However, on occasions,
declsions have been set aside as being fanciful, capricious or perverse. See eg. R. v.
Connell: Ex uarte The Hatton Bellbird Colhenes Ltd (1944) 69 C.L.R. 407 at 432.
On other

occasions,

the Wednesbury terminology has been applied. Thus, in Federal

Commissioner of Taxation v. Broken Hill South Ltd (1941) 65 C.L.R. 150, Starke 3. at
156 said that the question was:-

"... whether

there was mater~albefore it (a board of rewew) upon which it could
reasonably reach 11s conclus~on."

At 157, McTiernan 3. referred to:"materials ... upon wh~chthe board could properly find. "

"The only questlon of law which arises on the appeal, therefore, is whether there is
any evidence on which the board could reasonably conclude ..."
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In Australian broadcast in^ Tribunal v.

Bond (1990) 170 C.L.R. 320 at 355-7,

Mason C.J. discouraged adoption of a "no sufficient evidence" test. His Honour, after
examning authorities in the United Kingdom including Edwards (Insvector of Taxes
v. Bairstow and Mahon v. Air New Zealand, said:"The approach adopted in these cases has not so far been accepted by this CourL"

However, even in Australia, the thrust of the

ADJR Act is towards rational

decision making based on material which supports the decision taken. Thus, s.13 of
the ADJR Act gives persons affected by an administrative decision an entitlement to
obtain a statement of the reasons for the decision including a statement of the facts
found and a reference to the materials on which the findings were based. I read

Australian Broadcastm~Tribunal v.

as accepting that the Wednesbury principle

applies if a decision is so unsupported by the facts that no reasonable decision-maker
would have made it. Nevertheless, the remarks of Mason C.J. serve as a warning that
care must be taken in the consideration of this ground of review, so as to ensure that
the function of fact-finding is not usurped by a court but is left with the administrative
decision-maker in whom Parhament has reposed the power and duty to perform that
function. Mason C.J. rea£Eirmed the importance of leaving decisions as to the facts to
the persons appointed to determine them.

In this light, I turn to cons~derthe sufficiency of the investigation by Customs.
Part XVB of the Customs Act does not ~mposeupon Customs an obligation for itself
to investigate and ascertain all relevant facts. Section 269TB requires first the lodging
of an application by a person who believes that there are or may be reasonable
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grounds for the publication of a dumping notice. Section 269TC provides that the
Comptroller, if he is satisfied inter alia that the matter set out in the application
constitutes reasonable grounds for the publication of a dumping duty notice, shall
publlsh a notice which, inter alia, will invite interested parties to lodge submissions for
the Comptroller concerning the publication of the notices sought in the application.
Section 269TD provides that, at the end of the period for the lodging of submissions,
the Comptroller shall consider the application, taking into account any submissions
received and any other matters that the Comptroller considers relevant. That is the
statutory kamework.
investigations.

It does not requlre the Comptroller to make lengthy

The Comptroller is entitled to rely primarily on the submissions

recemed.

Moreover, Australia is a party to the GATT Anti-Dum~in~
Code, an
agreement on the implementation of Article V1 of the General Agreement on Tariffs
and Trade. This agreement provides procedures for anti-dumping enquiries. Article

6 of the Agreement provides, inter alia:"1. The foreign suppliers and all other interested partles shall be gven ample
opportunity to present in wnting all ev~dencethat they consider useful m respect to
the ant]-dumping investigation in question. They shall also have the right, on
justification, to present evidence orally.

2. The authorities concerned shall provlde opportunities for the complainant and the
importers and exporters known to be concerned and the governments of the exporting
countries, to see all information that is relevant to the presentation of their cases, that
1s not confidential as defined in paragraph 3 below, and that is used by the authorities
In an antl-dumpmg mvestigation, and to prepare presentat~onson the basis of this
information.

5. In order to venfy Information prov~dedor to obtain further details the authonties
may carry out lnvestlgations in other countries as required, provided thev obtain the

aereement of the firm concerned and provided they notify the representatives of the
government of the country in quesuon and unless the latter object to the investigation.
6. When the competent authonties are satisfied that there is sufficient evidence to
justify initiating an antidumplng investigation pursuant to Article 5, the Party or
Parties the products of which are subject to such mvestigatlon and the exporters and
importers h o w n to the mvestigating authorities to have an interest thercm and the
complainants shall be notified and a pubhc notice shaU be given.
7. Throughout the antl-dumpmg mvestlgatlon aU parties shaU have a full opportunity
for the defence of their mterests. To ttus end, the authonties concerned shall, on
request, provide opportumties for all duectly interested parties to meet those parties
with adverse interests, so that opposing news may be presented and rebuttal
arguments offered. Provision of such opportunities must take account of the need to
preserve confidentiahty and of the convenience to the parties. There shaU be no
obligation on any party to attend a meeting and failure to do so shaU not be
prejudmal to that party's case.

8. In cases in which anv lntcrested uarlv refuses access to, or otherwise does not
provide. necessarv informat~onwithin a reasonable uenod or simificantlv impedes the
~nvestleatlon.nreliminarv and final findincs. affirmat~vcor neaativc, mav be made on
the basis of facts available.
9. The provisions of this Article are not intended to prevent the authonlies of a
Party from proceedmg expeditiously with regard to Initiating an investigation, reaching
preliminary or final findings, whether affirmative or negative, or from applying
prowional or final measures, in accordance with the relevant prowions of this Code."
(the emphasis is mine)

It will be seen that the paragraphs of this article provide opportunities to interested
persons to make submissions rather than impose an investigative role on the
authorities themselves.

Para. 5 provides that the authorities may carry out

investigations in other countries but only with the consent of the firms in question.

This concept is expanded in the GATT Code on Subsidies and Countervailing
Duties, which is an agreement on the interpretation and application of Articles VI,

XVI and XXILI of the General Agreement on Tariffs and Trade. Article 2 of that
Code provides inter alia:"8. The investigating authorities may carry out investigations in the territory of other
signatones as requued, provlded they have notified m good time the signatory m
question and unless the latter objects to the investigation. Further, the investigating

authorities may carry out invest~gat~ons
on the p r e m e s of a firm and may e x a w e
the records of a firm if (a) the firm so agrees and (b) the signatory m question is
notified and does not object
9. In cases m whch any interested party or signatory retkes access to, or otherwise
does not prowde, necessary lnformatlon within a reasonable period or significantly
lmpedes the mvestigat~on,prehmimary and h a 1 hdmgs, a h a t i v e or negative, may
be made on the basis of the facts ava~lable.

10. The procedures set out above are not intended to prevent the authonties of a
signatory from proceeding expeditiously with regard to initiating an investigation,
reachmg prehinary or final findings, whether affirmat~ve or negative, or from
applying provisional or final measures, in accordance with relevant provisions of this
Agreemenr"

These provisions show that the general procedures for the implementation of
anti-dumping duties are based primarily on the fair consideration of information which
is provided by the applicant and by other interested parties who care to put in
submissions. The authorities may make their own enquiries but it is an intention of
the Code that business people in other countries will not be harassed and that

information obtained wdl be given voluntanly.

In this light, I would not hold that, in the present case, Customs failed to make
sufficient enquiries in Taiwan or that the decisions taken, which in substance came to
the view that damage to Austrahan industry by dumped castors from Taiwan had not
been significant and was not threatened, were Invalid for lack of investigation. This is
not a view different from that of Wllcox J. The further investigation that his Honour
directed was undertaken and it is the state of the material as ascertained thereafter
which I must consider. Other decisions in wh~cha challenge brought on the basis that
the investigation was inadequate was rejected include J. Wattie Canneries Ltd v.

(1987) 74 A.L.R.202; Enichern Anic Srl v. Anti-Dumpine Authority (1992) 39
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F.C.R. 458; Hvster Australia Ptv Ltd v. Anti-dump in^ Authority (1993) 112 AL.R.
582.

It is of importance that the information supplied by Caford was, on inquiry,
found by Customs not to be reliable. The Authority took the same view. There is no
challenge to this finding. And that is a most significant point, for although the result
of an anti-dumping inquiry will not necessarily depend upon the strength of the
lnforrnation supplied by the applicant, the stronger that information is, the more likely
it will be that the inquiry will result in a positive findmg.

Customs and the Authority based their findings primarily upon mformation
given by the Taiwan manufacturer, Golden Ball. Golden Ball was, of course, the
manufacturer which sold to Taiwan Specco which in turn exported to Australia. But
Customs and the Authority did not simply adopt Golden Ball's prices to Taiwan
Specco.

There were four categories of castors. In respect of categories 1 and 2, the
Authority, whose reasoning differed m some respects from that of Customs, adopted
what it considered to be Golden Ball's prices in domestic sales in Taiwan. Counsel
for the applicant has made the complaint that Customs did not verify either who the
purchasing companies were or that the sales were for home consumption. Certainly,
there is no verification of those matters. But the relevant invoices were provided by
Golden Ball on the footing that they were illustrative of prices which Golden Ball
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charged for domestic sales in Taiwan. The fmding which was based on these invo~ces
was a finding of fact which was open on the evidence.

In relation to category 3 which dealt with castors on legs, as such castors were
not sold domestically m Taiwan, the Authority added Golden Ball's price of the legs
to the value of the castors as calculated in respect of items 1 and 2. I do not see any
error of law in such a calculation. Nor do I see an error of law m respect of category

4, metal wheel ball castors, of which there were no domestlc sales in Taiwan. The
Authority adopted Golden Ball's price to Taiwan Specco. But there was nothing
irrational in the decision as Golden Ball's prices had othewise been accepted as
providing a reasonable basis.

That brings me to the question as to whether or not there was an error of law
In the reliance placed upon the pnces charged by Golden Ball. The reasons of the
Authority could suggest that the Authority may not have adopted a fair basis of
comparison to determine normal values for dumping purposes. The Authority said,

"Customs obtained rellable lnformat~onon the prices of castors sold for home
consumption in Taiwan by three companies. T h ~ smformation indicated that selling
pnces by Golden Ball were higher than selling prices for the other two companies.
However, Golden Ball sells castors to Talwan Specco. Talwan Specco then exports
the castors to Australla The other companies, for which mformation IS available on
sales in Ta~wan,do not export to Australla and do not supply castors for export to
Austraha.
The quotations suppl~ed by Golden Ball relate to sales to several companies at
different times m 1991 and the quantities sold in Ta~wanwere similar to the quantities
exported to Austral~aby Ta~wanSpecco.
The Authority, hke Cusloms, considers that the ~nformationrelating to Golden Ball's
sales in Ta~wan1s the most relevant to use in assessing normal values for castors in

categoncs 1 and 2 As a smaller number of models of castors are sold m Taiwan than
are exported it was necessary to estimate the normal values for some models."

These passages fail to explain why Golden Ball's prices were adopted. Indeed, they
state that Golden Ball's prices were higher than the prices of two other companies
and that Golden Ball sold, inter alia, to Taiwan Specco, which was an exporter, whilst
the other compames did not export to Australia.

Counsel for Caford submitted that these passages contained an error of law,
for the distinction drawn between Golden Ball and other manufacturers in Taiwan
could support only the conclus~onthat the prices at which Golden Ball sold were not
as suitable for the calculation of dumping duty as were the prices of other
manufacturers in Taiwan, whose sales were for domestic purposes and not for export.
The thrust of counsel's point may be seen most clearly in relation to category 4
castors, that is metal ball castors. In relation to them, the price used by the Authority
for calculating dumping margins was Golden Ball's price to Taiwan Specco in relation
to castors whlch were produced for export and were exported to Australia. Counsel
submitted that such a price would not provide a suitable base for the calculation of
normal value.

It 1s certainly correct that, in the passage I have set out, the Authority discloses
no reason as to why Golden Ball's prices were adopted as the basis of the calculation
of dumping duty. Indeed, the passage d!scloses that the prices by Golden

Ball were

higher than the selling prices for two other manufacturers in Taiwan and that Golden
Ball was involved in export which the other companies were not.

However, no
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challenge has been made to the Authority's report on the footing that its statement of
reasons was inadequate. Accordingly, it is appropriate to consider the whole of the
report of Customs and of the report of the Authority to determine whether, in respect
of this point, the Authority erred in law.

In its report, the Authority noted that Golden Ball manufactured in Taiwan
and sold castors both to Taiwan Specco which exported them to Australia and to
other countries, and that Golden Ball also sold castors for home consumption in
Taiwan.

The Authority noted that Customs had taken the view that, "Other

companies

in Taiwan dld not supply information which could be used to establish

normal values!'

In relation to Golden Ball, the Authority noted that, 'The company

(Golden Ball) was visited by Customs during the earlier inquiry and detailed
information on its selling prices in Taiwan and on its costs to make and sell the
castors sold in Talwan was provided!' The Authority also noted that, "Customs was
provided with information relating to a s~gnificantnumber of sales of castors in
Taiwan. However, as individual companies did not supply detailed information on
costs to make and sell, Customs was unable to assess whether these sales were
profitable and in the ordinary course of trade!'

The Authority noted that, 'The

Authority considers that it is most unlikely that additional approaches to companies in
Taiwan would yield further information" and that the information before it included
"quotations by Golden Ball supported by evidence of actual sales of castors for home
consumption made at the prices quoted and proof of payment of these prices".
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An important paragraph in the Customs' report also shows that there was a
difference in quality between the goods produced by Golden Ball and those produced
by other Taiwanese manufacturers. Customs referred to Golden Ball as "the more
expensive manufacturer". Customs' report went on to say:-

"...the castors produced by the Australian industry are of a h~ghquality. Therefore a
comparison with the higher prices in the Taiwanese domestic market is appropnate:
As a consequence, Customs has used the higher price assessed in its determination of
normal value "
From these facts, it can be seen that it was open to the Authority to use the
prices of Golden Ball as the basis for comparison, if it considered the comparison was
a fair one. Golden Ball had been the most cooperative of the manufacturers and had
given access to its books and records and to its documentary information. The figures
which it provided had been verified to a greater extent than those provided by other
manufacturers. Moreover, Golden Ball produced goods which were sold both on the
domestic market and also to the exporter, Taiwan Specco, and its products were high
quality products which were comparable with the castors produced in Australia.
Finally, Golden Ball was not itself an exporter but sold its products in Taiwan and it
did not appear that Taiwan Specco was other than an independent customer.

Thus, if the second paragraph of the passage from the Authority's reasons
which I have set out above 1s read as referring to the comparability of Golden Ball's
products because, being exported to Australia, they had a quality comparable to the
castors manufactured in Australia, then the rationale for the adoption of Golden
Ball's prices is clear enough.
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In the end, the question 1s whether or not there was an error of law in the
decisions of Customs and of the Authority. As the ultimate kdings were negative
findings, it seems to me that the matter has come down to t b , that having regard to
all the information that was obtamed, neither Customs nor the Authority was satisfied
that there was any significant damage to Australian industry from dumped products
produced in Taiwan. Caford's material was rejected for reasons with which 1need not
deal and no other material emerged which led either Customs or the Authority to
conclude there was a substantial export from Taiwan to Australia of castors at
dumped prices. Much of the information before Customs and the Authority was not
satisfactory or was not verified in all respects. Customs and the Authority therefore
thought it proper to act under s.26WAC(6) rather than under s.269TAC(l) or (2).
The decisions were founded on findings of fact made by Customs and the Authority
which were open on the material and, on those findings, neither Customs nor the
Authority considered that the dumping complaint should be upheld.

I can see no

error of law in the approach taken. The two reports leave me with the impression
that there was no significant evidence before Customs or the Authority of dumping in
Australia which caused significant damage to Australian industry.

Indeed, it was probably for this reason that most of counsel's emphasis was
based on what was alleged to be lack of investigation.

I have already given my

reasons for concluding that there was no error in that respect.

For these reasons, I am of the view that the application should be dismissed
with costs.
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